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In a short paragraph, please summarize all substantive changes that are being proposed in this
regulatory action.

In its proposed regulatory action, the Board intends to clarify and amend ceotasiqns of

section 70, the continuing education requirements as stated in Chapter 20. The Board has
addressed issues relating to the validity and value of continuing education poadhigoner.

by requiring that four of the 16 hours be obtained in face-to-face courses, thatthalhotirs

be offered by sponsors approved by two educational accrediting bodies, that additional
documentation and verification be provided and maintained by approved sponsors and that the
hours relating to therapeutic pharmaceutical agents be increased fromfowo for

optometrists with prescribing privileges.

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person. Describe
the legal authority and the extent to which the authority is mandatory or discretionary.
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Regulations are promulgated under the general aiytlod Chapter 24 of Title 54.1 of the Code of
Virginia. Section 54.1-2400, which provides the Board of Optometry the authority to geteul
regulations to administer the regulatory system:

§ 54.1-2400 -General powers and duties of health regulatory boards
The general powers and duties of health regulatory boards shall be:

6. To promulgate regulations in accordance with the Administrative Process Act (8 9-6.14:1 et
seq.) which are reasonable and necessary to administer effectively the regulatery.sSuch
regulations shall not conflict with the purposes and intent of this chapter or of Chaptéd11(§
100et seq.) and Chapter 25 §&.1-2500et seq.) of this title. ...

There is a statutory mandate for the Board of Optometry to require continuicegieduor
renewal of licensure provided in:

§ 54.1-3219. Continuing education.

As a prerequisite to renewal of a license or reinstatement of a license, each optisshettibe
required to take annual courses relating to optometry as approved by the Board. The courses
may include, but need not be limited to, the utilization and application of new techniques,
scientific and clinical advances and new achievements of research. The Board shalbgrescri
criteria for approval of courses of study and credit hour requirements. However, the tequire
number of credit hours shall not exceed sixteen in any one calendar year. The Board may
approve alternative courses upon timely application of any licensee. Fulfillment of education
requirements shall be certified to the Board upon a form provided by the Board and shall be
submitted by each licensed optometrist at the time he applies to the Board for the renesval of hi
license. The Board may waive individual requirements in cases of certified iinaadue
hardship.

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why
this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing
the goals of the proposal and the problems the proposal is intended to solve.

Issues relating to the validity and value of continuing education for the opisirhetre been
apparent to the Board through audits of continuing education, disciplinary casessamdlpe
observation by members. For example, the current regulation allows coutsee fvamarily a
sales pitch for a manufacturer product, so long as the course offers a minigmeatselating

to patient care. The Board has determined that such courses should not be counted toward a
practitioner’s renewal requirement. Likewise, prescribing and treaiithgtherapeutic
pharmaceutical agents privileges has been expanded with many more @iakssgs available

to optometrists, so required continuing education in treatment with pharmaceggictd has

been expanded from two to four hours annually. A requirement for half of the continuing
education hours to be acquired in face-to-face or interactive courses geah an necessary to
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ensure that optometrists have the experience of gaining in knowledge, skills asdipnafieism
by interacting with other licensees in a learning environment. By adding &atl substance to
the continuing education requirements, the Board intends to address the need to ensure
continuing competency for the health and safety of consumers of optometric services.

Substance ‘

Please briefly identify and explain the new substantive provisions, the substantive changes to existing
sections, or both where appropriate. (More detail about these changes is requested in the “Detail of
changes” section.)

In section 70 of 18VAC105-20-10 et seq., the following substantive changes are proposed:

1. To affirmatively state in regulation that falsifying the attesitadr failure to comply with CE
requirements may subject a licensee to disciplinary action by the Boasisteot with § 54.1-
3215 of the Code of Virginia.

2. To require that four of the 16 hours must be obtained from courses that are taedo-f
real-time interactive.

3. To limit the number of hours that may be obtained by providers that are not approved by the
two accrediting bodies — the Council on Optometric Practitioner Education (CQ&H)ea
Accreditation Council for Continuing Medical Education of the American Medisabgiation

to half of the 16 hours.

4. To specify that an approved CE sponsor must provide a certificate of attendancevisat s

the date, location, lecturer, and content hours of the course; contact information of the
provider/sponsor. The certificate of attendance must be based on verificatiorspgriger of

the attendee’s presence throughout the course — either provided by a post-test or by
independent monitor. To add a requirement for an approved CE provider/sponsor to maintain
documentation about the course and attendance for at least three yearsdaoteoaompletion.

5. To increase the required hours from 2 to 4 hours in the treatment of the human eye and its
adnexa with pharmaceutical agents; those hours would continue to be included in the required16
hours of continuing education.

Issues ‘

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.

If the regulatory action poses no disadvantages to the public or the Commonwealth, please so indicate.
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1) The advantage to the public may be that optometrists will take continuingieducate
closely related to patient care and to the treatment of the eye withiptiesadrugs. Further
specification of requirements for approved sponsors will necessitate iwloaéoring of
participation. Optometrists will benefit from assuring that sponsors areoalxeiy CE
attendance during a board audit. The possible disadvantage to the public would be the
requirement for an optometrist to obtain CE in a live format which may nextedsis/her
absence from practice for half a day and make him/her unavailable for pppeiitenents.

2) There are no disadvantages to the agency or the Commonwealth. Clamito¢dbie board’s
intent and policies relating to continuing education should alleviate some misandargtby
licensee relating to approval of sponsors and filing for extensions.

3) There is no other pertinent matter of interest related to this action.

Economic impact ‘

Please identify the anticipated economic impact of the proposed regulation.

Projected cost to the state to implement and
enforce the proposed regulation, including
(a) fund source / fund detail, and (b) a
delineation of one-time versus on-going
expenditures

a) As a special fund agency, the Board must gene
sufficient revenue to cover its expenditures from
non-general funds, specifically the renewal and
application fees it charges to practitioners for
necessary functions of regulation; b) The agendy
incur some one-time costs (less than $1,000) for
mailings to the Public Participation Guidelines
mailing lists, conducting a public hearing, and
sending notice of final regulations. Every effoif
be made to incorporate those into anticipated
mailings and Board meetings already scheduled.
There are no on-going costs to the agency.

prat
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Projected cost of the regulation on localities

There are none.

Description of the individuals, businesses or
other entities likely to be affected by the
regulation

The individuals that may be affected by the
regulation are optometrists.

Agency’s best estimate of the number of such
entities that will be affected. Please include an
estimate of the number of small businesses
affected. Small business means a business entity,
including its affiliates, that (i) is independently
owned and operated and (ii) employs fewer than
500 full-time employees or has gross annual sales
of less than $6 million.

There are 1194 optometrists who are TPA-certif
It is estimated that the majority would be classifi
as small businesses. There are 250 optometrist
who do not have TPA-certification and would no
be subject to the increase in CE hours for treatir
with pharmaceutical agents.

ed.
ed
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All projected costs of the regulation for affected
individuals, businesses, or other entities.
Please be specific. Be sure to include the
projected reporting, recordkeeping, and other
administrative costs required for compliance by
small businesses.

While the total hours for CE are not being
increased, there may be a very modest increase
costs relating to the requirements for 4 hours in
face-to-face courses and half of the required hot
in COPE or ACCME approved courses.

n
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COPE reports that COPE approval for individua
courses is $45 for the first hour and $35 for each
hour thereafter. Therefore, a 2-hour COPE-

approved course with 30 optometrists would cos

Il

an additional $3 per licensee.

Alternatives ‘

Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.

The review of continuing education requirements in section 70 of the regulations vedsdriii
consider utilization of OE Tracker, a system recently established theidtssio of Regulatory
Boards of Optometry (ARBO) for the purpose of tracking and maintaining infamabout CE
compliance with requirements for state licensure. The tracking systésihooss of approved
CE and allows optometrists to view the status of their continuing education. A ¢eenafithe
Board was appointed to consider OE Tracker and other issues relating to contilugiaigoa.

The Committee reviewing the continuing education regulations did not recommend a
amendment to require all licensees to participate. As the market eval@ETracker's
service, it may become possible to use OETracker, as optometrists have \rplagtagd to
record their continuing education credits through the system. Currently, raikoryah
continuing education vendors already require a tracker number to record paoticipa a large
portion of optometric continuing education is already being recorded by OEfrdéie states
have mandated their licensees to participate. For them, ARBO provides tajooets to the
board office on all licensees or only those that do not have sufficient hours.

In addition to philosophical objections over the state compelling licensees tipadetin
OETracker, the Committee has concerns over its funding. Historically, ARB@ihaed its
activities through member board fees, national examination fees, and fees to vendors f
reviewing continuing education. However, OETracker has also been fundspdmngbdrships”
from commercial companies. This funding relationship may represent some dontiinet
regulatory use of OETracker. Further, there is a plan for discontinuation of ¢erpora
sponsorship, and further costs for an individual or a state board to participate in K¥ETieae
not been definitely determined.

Therefore, the Board did not elect to include a third-party verification regeirein this
proposal of regulations. It will continue conversation with OETracker and with a#tes shat
have used the system to verify CE.

Public comment ‘

Please summarize all comments received during public comment period following the publication of the
NOIRA, and provide the agency response.
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The Notice of Intended Regulatory Action was published on June 11, 2007 with comment
accepted until July 11, 2007. The following comment was received and considered bgrithe B
prior to the adoption of proposed regulations:

Virginia Optometric Association — The VOA: 1) supports requiring 4 of the 16 hours aof CE i
face-to-face or interactive courses as having a positive impact on atiewith a more
meaningful educational experience in a setting that allows for learninguo loeyond the
information presented by a presenter. There is widespread availabilityhof@urses, so it

would not be financially burdensome or inconvenient to licensees; 2) opposes a requitatment t
half of the hours be COPE or AMA-CME accredited as burdensome without any valde adde
and 3) supports maintaining a listing of approved sponsors in regulation with further
specification of the responsibilities of a sponsor for maintenance of recordaitdring
attendance.

Northern Virginia Optometric Society — Opposes a requirement to specifylzenafCE hours
that must be obtained face-to-face as limiting the pool of CE available torthiei&i
optometrist. Also opposes increasing the number of hours required annuallyefealen

Dr. Robin Rinearson — Opposes any mandate for face-to-face courses; amuisesare
generally more demanding.

Board response:

The Board considered the opposing points of view within the profession and its professional
organizations. Initially, its intent was to require half of the 16 hours to beddees, but

scaled the requirement back to four hours out of concern for some objection fromekceAse
stated by the VOA, face-to-face courses are widely available thootithe state, so while
obtaining hours through interaction in a live course may be somewhat less conversgentdor

it should not be burdensome. The Board believes its licensees benefit fromiomesgtt other
practitioners and from hearing questions posed to lecturers and the discussifoi®thail wo-
thirds of the hours may continue to be taken on-line or by whatever means chosen by the
licensee.

The Board also considered the comment by the VOA in opposition to a requirement thes cour
be COPE or AMA-CME approved. While the Board has confidence that VOA-sponsored
courses are of professional quality, well-monitored, and primarily relatedi¢mipzare, it has

no mechanism for ensuring that other sponsors offer the same quality. The twgsipnafie
entities that accredit CE (COPE for optometry and ACCME of the AMA falicimes) do

review course content, lecturer qualifications and other aspects of continugajieddo ensure
quality. Therefore, the Board believes it is necessary for assuracoetioiuing competency to
require at least half of the hours optometrists take to have accreditatiooriie of those two
bodies.
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The Board did not increase the total number of continuing education hours; it remains 16 per
annum. It also did not eliminate the listing of approved sponsors, so the VOA remains an
approved sponsor in regulation.

Family impact ‘

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability.

There is no impact of the proposed regulatory action on the institution of the fahifgraily
stability.

Detail of changes ‘

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detall all new provisions and/or all changes to existing sections.

If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all
changes between the pre-emergency regulation and the proposed regulation, and (2) only changes made
since the publication of the emergency regulation.

Current Current requirement Proposed change and rationale
section

number
70 Sets out the

: Subsection A:
requirements for

continuing education, | o Adds a requirement that four of the 16 hours shall be
including the number of obtained from courses that are face-to-face or real-time

hours, approved interactive.
sponsors and provision

for extensions or
exceptions.

Such a limitation is typical of CE requirements in other states.
Face-to-face courses or interactive programs have the benefit of
an exchange of ideas and experiences with other practitiongrs
that reading a journal article does not offer. Since many

optometrists practice in solo or small practices, the Board
believes there may be a benefit to interaction at professional
meetings and a positive impact on health and safety of patignt in
their care.

¢ Requires that for optometrists who are certified in the usg of
therapeutic pharmaceutical agents, at least four (rather than
the current number of two) hours be directly related to the
treatment of the human eye and its adnexa with
pharmaceutical agents.

Given the expansion of therapeutic pharmaceutical agents in the
practice of optometry, the Board has increased the required
hours from 2 to 4 hours in the treatment of the human eye and
its adnexa with pharmaceutical agents; those hours would
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continue to be included in the required16 hours of continuing
education but there would be a greater emphasis on that aspect
of the optometrist’s practice.

Currently, the requirement states hours related to “prescribing
and administration of such drugs” but the description of houts
related to “treatment of the human eye and its adnexa with
pharmaceutical agents” is more inclusive and descriptive of the
types of courses that are related to patient care.

e Specifies that courses for which the primary purpose is
promote the sale of specific instruments or products and
courses offering instruction on augmenting income are
excluded and will not receive credit by the board.

Currently, the regulation provides that courses that are “solgly”
designed to promote the sale of specific instruments or products
and courses offering instruction on augmenting income are
excluded. The problem is that “solely” is too subjective and
allows for acceptance of a course that is 99% sales pitch an
1% relating to patient care. The Board intends to make it
clearer that the principal purpose of an acceptable course
cannot be to sell goods or augment income.

o

Subsection B:

e Adds a requirement that any request for an extension or
waiver shall be received prior to the renewal date of
December 31 of each year.

The Board has had instances in which licensees realize thaf they
are missing CE hours at the time of renewal and request an
extension after the renewal date has passed. The regulations
require that the hours be completed by the renewal deadling or
that an extension has been granted.

Subsections C and E:

e Adds reference to the accrediting bodies listed in subsection
H, which are now separate from the sponsors listed in
subsection G.

Subsection G.

e Deletes the Council on Optometric Practitioner Education
(C.0.P.E.) and the Accreditation Council for Continuing
Medical Education of the American Medical Association
and places those entities in a new subsection H.

Subsection G is a listing of sponsors that the Board
automatically approves to provide CE courses. COPE and
ACCCME are not sponsors of continuing education; they aré
accrediting bodies that accredit the sponsors/providers of C

LI
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Therefore, they are listed separately to clarify the rules.

Subsection H:

e Adds a requirement that at least eight of the 16 hours of
continuing education required for renewal shall be
accredited by COPE or ACCME.

—

Those entities provide an assurance of quality for the conten
offerings and maintain records of attendance for verification|in
an audit.

Subsection I:

¢ Adds requirements for sponsors in order to maintain
approval for continuing education, including:

1. Provision of a certificate of attendance that shows the
date, location, presenter or lecturer, content hours of the
course and contact information of the provider/sponsor for
verification. The certificate of attendance shall be based|on
verification by the sponsor of the attendee’s presence
throughout the course, either provided by a post-test or by
an independent monitor.

2. Maintenance of documentation about the course and
attendance for at least three years following its completion.

By observation and experience with audits of continuing
education, the Board is concerned that some sponsors do npt
provide a certificate of completion that gives sufficient
information about the course nor do they provide verification of
attendance. Requirements stated in subsection | will ensure|that
the certificate of attendance and all necessary information can
be verified. In conducting an audit of a licensee continuing
education, it is often necessary to contact a sponsor or provider
to request additional information about a course or about the
licensee’s attendance. Therefore, the Board has added a
requirement for an approved CE provider/sponsor to maintajn
documentation about the course and attendance for at least
three years following its completion.

Subsection J.

e Adds as grounds for possible disciplinary action falsifying
the attestation of compliance with continuing education on a
renewal form or failure to comply with continuing education
requirements.

While non-compliance with Board regulations may constitute
grounds for disciplinary action, the Board felt it was necessary
to specifically state that false attestation or failure to comply
with continuing education requirements could subject the
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| | licensee to an action .
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